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The principle of public interest in intellectual property law is a request that the 
balance and protection of private interest in the field of intellectual property shall not 
damage the public interest, and give prior to protection of public interest when it 
conflicts with private interest. The principle of public interest in intellectual property 
law is a basic principle regulating the relationship betweem public interest and private 
interest in the field of intellectual property, reflecting the value of intellectual property 
system, playing a fundamental role in the intellectual property legislation and judicial 
practice. Therefore, there are both theoretical and practical significance to study and 
grasp the principle of public interest deeply. 
Besides Introduction and Conclusion, the main body of this thesis is composed 
of the following five chapters： 
Chapter 1 analyzes the concept of public interest in intellectual property law. 
According to the definition method of logic and the logic sequence from the general 
to the specific, this thesis analyzes the concept of public interest and its relationship 
with other related concepts; then defines the concept of public interest in intellectual 
property law from two aspects of connotation and extension, so as to lay a logic 
foundation for the study of the public interest principle in intellectual property law. 
Chapter 2 explains the principle of public interest in intellectual property law. 
First of all, this chapter analyzes the meaning，feature and the relationship between the 
principle of public interest and other principles in intellectual property law; then 
probes the basis of public interest principle from the ideological origins, law and 
economics, sociology of law and legal ethics; finally, discusses the function and limit 
of the principle of public interest in intellectual property law. 
Chapter 3 explores the institutional arrangement of the principle of public 
interest in intellectual property law. As a basic principle in intellectual property law, 
the principle of public interest is reflected in various rules. This chapter summarizes 
the institutional arrangement of the public interest principle in copyright law, patent 
law and trademark law according to their historical development.  
Chapter 4 discusses the implementation of the principle of public interest in 















public interest in intellectual property law from three aspects, i.e.: the concept, 
premise and relief procedure, and then put forward some suggestions to related system 
in China.  
Chapter 5 discourses the contemporary fate of the principle of public interest in 
intellectual property law. The author believes that, facing the challenge of continuous 
expansion of intellectual property rights and the continuous weaking of the principle 
of public interest, proper adaption has to be made to change the existing intellectual 
property system so as to uphold and maintain the principle of public interest. 
 
 













目   录 
 
目   录 
引  言 ......................................................................................................... 1 
一、研究目的 .................................................................................................. 1 
二、研究对象 .................................................................................................. 4 
三、研究方法 .................................................................................................. 5 
第一章 知识产权法上的公共利益概念 .................................................. 7 
第一节 公共利益的概念 ...................................................................................... 7 
一、公共利益的含义 ...................................................................................... 7 
二、公共利益的特征 .................................................................................... 15 
三、公共利益与相关概念辨析 .................................................................... 17 
第二节 知识产权法上的公共利益 .................................................................... 24 
一、知识产权法上公共利益的界定 ............................................................ 24 
二、知识产权法上公共利益的范围 ............................................................ 33 
第二章 知识产权法上公共利益原则的理论阐释 ................................ 41 
第一节 知识产权法上公共利益原则的概念 .................................................... 41 
一、知识产权法上公共利益原则的含义 .................................................... 41 
二、知识产权法上公共利益原则的特点 .................................................... 48 
三、知识产权法上的公共利益原则与其他原则之间的关系 .................... 52 
第二节 知识产权法上公共利益原则的基础 .................................................... 55 
一、知识产权法上公共利益原则的思想源流 ............................................ 55 
二、知识产权法上公共利益原则的法经济学基础 .................................... 61 
三、知识产权法上公共利益原则的法社会学基础 .................................... 66 
四、知识产权法上公共利益原则的法伦理学基础 .................................... 68 
第三节 知识产权法上公共利益原则的功能与局限 ........................................ 70 
一、知识产权法上公共利益原则的功能 .................................................... 70 
二、知识产权法上公共利益原则的局限 .................................................... 72 
第三章 知识产权法上公共利益原则的制度安排 ................................ 74 















一、特权制度下的“公共利益” ................................................................ 74 
二、公共利益原则在近代著作权法中的制度安排 .................................... 76 
三、公共利益原则在现代著作权法中的制度安排 .................................... 81 
第二节 公共利益原则在专利法中的制度安排 ................................................ 90 
一、特权制度下的“公共利益” ................................................................ 90 
二、公共利益原则在近代专利法中的制度安排 ........................................ 91 
三、公共利益原则在现代专利法中的制度安排 ........................................ 95 
第三节 公共利益原则在商标法中的制度安排 .............................................. 103 
一、特权制度下的“公共利益” .............................................................. 103 
二、公共利益原则在近代商标法中的制度安排 ...................................... 104 
三、公共利益原则在现代商标法中的制度安排 ...................................... 105 
第四章 知识产权法上公共利益原则的实施 ...................................... 111 
第一节 公共利益原则的实施理念 .................................................................. 111 
一、正义的理念 .......................................................................................... 111 
二、人权的理念 .......................................................................................... 115 
第二节 公共利益原则的实施前提 .................................................................. 118 
一、公共利益原则的实施条件 .................................................................. 118 
二、公共利益的认定问题 .......................................................................... 121 
第三节  损害公共利益的救济 ........................................................................ 125 
一、行政救济 .............................................................................................. 126 
二、司法救济 .............................................................................................. 134 
第五章 知识产权法上公共利益原则的当代命运 .............................. 140 
第一节 知识产权扩张及其对公共利益原则的影响 ...................................... 140 
一、知识产权扩张的表现与原因 .............................................................. 140 
二、知识产权扩张对公共利益原则的影响 .............................................. 150 
第二节 知识产权制度变革对公共利益原则的维护 ...................................... 168 
一、以人本精神为要旨的制度改革 .......................................................... 170 
二、以知识共享为基础的理念与实践 ...................................................... 176 

















Introduction ······································································· 1 
Chapter 1 Concept of Public Interest in Intellectual Property Law ··· 7 
Subchapter 1 Concept of Public Interest ··················································· 7 
Section 1 Meaning of Public Interest ····················································· 7 
Section 2 Feature of Public Interest ···················································· 15 
Section 3 Differentiating with Other Relative Conceptions ························· 17 
Subchapter 2 Public Interest in Intellectual Property Law ··························· 24 
Section 1 Definition of Public Interest in Intellectual Property Law ··············· 24 
Section 2 Scope of Public Interest in Intellectual Property Law ···················· 33 
Chapter 2 Theoretical Explanation of the Principle of Public Interest 
in Intellectual Property Law ··································· 41 
Subchapter 1 Concept of the Principle of Public Interest in Intellectual Property 
Law ············································································· 41 
Section 1 Meaning of the Principle of Public Interest in Intellectual Property Law 
 ·················································································· 41 
Section 2 Feature of the Principle of Public Interest in Intellectual Property Law 
  ·················································································· 48 
Section 3 Relationship between the Principle of Public Interest in Intellectual 
Property Law and Other Principles ········································· 52 
Subchapter 2 Basis of the Principle of Public Interest in Intellectual Property 
Law ············································································· 55 
Section 1 Ideological origins of the Principle of Public Interest in Intellectual 
Property Law ·································································· 55 
Section 2 Law and Economics Basis of the Principle of Public Interest in 
Intellectual Property Law ···················································· 61 
Section 3 Sociology of Law Basis of the Principle of Public Interest in 
Intellectual Property Law ···················································· 66 
Section 4 Legal Ethics Basis of the Principle of Public Interest in Intellectual 
Property Law ·································································· 68 
Subchapter 3 Function and Limits of the Principle of Public Interest in 















Section 1 Function the Principle of Public Interest in Intellectual Property Law ···· 70 
Section 2 Limit the Principle of Public Interest in Intellectual Property Law ········ 72 
Chapter 3 Institutional Arrangements of the Principle of Public 
Interest in Intellectual Property Law ······················· 74 
Subchapter 1 Institutional Arrangements of the Public Interest in Copyright Law 
  ·················································································· 74 
Section 1 Public Interest under the System of Privileges ···························· 74 
Section 2 Principle of Public Interest in Modern Copyright Law ·················· 76 
Section 3 Principle of Public Interest in Copyright Law in Modern Times ······· 81 
Subchapter 2 Institutional Arrangements of the Public Interest in Patent Law ·· 90 
Section 1 Public Interest under the System of Privileges ···························· 90 
Section 2 Principle of Public Interest in Modern Patent Law ······················· 91 
Section 3 Principle of Public Interest in Patent Law in Modern Times ············ 94 
Subchapter 3 Institutional Arrangements of the Public Interest in Trademark 
Law ············································································ 102 
Section 1 Public Interest under the System of Privileges ··························· 102 
Section 2 Principle of Public Interest in Modern Trademark Law ················ 103 
Section 3 Principle of Public Interest in Trademark Law in Modern Times ····· 105 
Chapter 4 Implementation of the Principle of Public Interest in 
Intellectual Property Law ····································· 111 
Subchapter 1 Concept of Implementation of the Principle of Public Interest ··· 111 
Section 1 Based on Philosophy of Justice ············································ 111 
Section 2 Based on Philosophy of Human Rights ··································· 115 
Subchapter 2 Premises of the Principle of Public Interest ··························· 118 
Section 1 Conditions of Implementation of the Principle of Public Interest ····· 118 
Section 2 Identification of the Public Interest ········································ 121 
Subchapter 3 Relief of the Damage to Public Interest ································ 125 
Section 1 Administrative Remedies ··················································· 126 
Section 2 Judicial Relief ································································ 133 
Chapter 5 Contemporary Fate of the Principle of Public Interest in 
Intellectual Property Law ····································· 140 
Subchapter 1 Expansion of Intellectual Property Rights and its Influence on the 















Section 1 Performance and Reasons of the Expansion of Intellectual Property 
Rights ········································································· 140 
Section 2 Influence of Expansion of Intellectual Property Rights on the Principle 
of Public Interest ····························································· 150 
Subchapter 2 Maintenance of the Principle of Public Interest by Reformation of 
Intellectual Property System ············································· 168 
Section 1 Reformation with the Essence of People-Oriented ······················ 170 
Section 2 Concept and Practice Based on the Knowledge-Sharing ··············· 176 


























引  言 
 1





















STEVEN L. BARON，CLAIRE STEWART．Intellectual Property Law and Interactive Media，Free for a Fee 
[M]．New York： Peter Lang Publishing Inc， 2009；GILLIAN DAVIES．Copyright and the Public 
Interest[M]．Weinheim：Max Planck Institute for Foreign and International Patent， 1994； IRINI A. 
STAMATOUDI，PAUL L．C．TORREMANS．Copyright in the New Digital Environment：The Need to Redesign 
Copyright [M]．London：Sweet & Maxwell Limited，2000；CARLOS M．CORREA．Intellectual Property Rights，
the WTO and Developing Countries：The TRIPS Agreement and Policy Options[M]．New York：Zed Books，
2000；WILLIAM VAN CAENEGEM．Intellectual Property Law and Innovation[M]．Cambridge：Cambridge 
University Press，2007；FREDERICK ABBOTT，THOMAS COTTIER FRANCIS GURRY．The International 
Intellectual Property System：Commentary and Materials[M]．Netherlands：Kluwer Law International，1999；
GRAEME B. DINWOODIE，ROCHELLE COOPER DREYFUSS．International Intellectual Property Law and the 
Public Domain of Science [J]．Journal of International Economic Law 2004；J．CARLOS FERNANDEZ 
MOLINA．Licensing Agreements for Information Resource and Copyright Limitations and Exceptions[J]．Journal 
of Information Science 2004；SIVA VAIDHYANATHAN．Copyrights and Copywrongs：The Rise of Intellectual 
Property and How it Threatens Creativity[J]．The Journal of Popular Culture，2004；NORMAN E. BOWIE．Digital 
Rights and Wrongs：Intellectual Property in the Information Age[J]．Business and Society Review，2005；DORIS 
ESTELLE LONG．Traditional Knowledge and the Fight for the Public Domain [J]．The John Marshall Review of 







































                                                        
① 古祖雪．从体制转换到体制协调：TRIPS 的矫正之路——以发展中国家的视角[J]．法学家，2012，（1）：
147． 




④ 知识可及性理论是在知识可及性运动（Access To Knowledge，A2K）基础建立起来的。国际上已经掀起
了一场轰轰烈烈的“A2K 运动”, 已有民间机构起草了《知识可及性条约草案》（Draft Treaty On Access To 














Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
